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proper dividend had been declared on the preferred and an equal dividend 
on the common stock." No cases are cited which justify this conclusion. In 
Allen v. Londonderry, etc., Ry. Co. (1877), 25 Week. Rep. 524, the preferred 
stockholders were entitled to share in extra dividends only by virtue of a 
resolution to that effect, and not as a matter of right. This right of partici- 
pation is also expressly conferred in by-laws or acts of incorporation. Rail- 
road v. Belfast (1885), 77 Me. 445; Cotting v. N.. Y. and New England Rail- 
road Co. (1886), 54 Conn. 156. Except when, as in the above cases, a matter 
of contract it never seems to have been claimed by preferred stockholders. 
Had the statute declared the common stockholders should be paid 10 per 
cent after the payment of a like per cent to the preferred stockholders, there 
would be no reason why the two classes should not share alike any further 
dividends. Probably the fact bears strongly on the rights of the preferred 
stockholders that the payment to them of extra dividends evoked no protest 
from the other stockholders. Possibly, too, "participate" has some signi- 
ficance in the enactment "that the holders of all the other stock of the com- 
pany should not be entitled to participate in any future dividend of the profits 
of the company until, etc." We find no case quite similar to this. 

Covenants — Knowledge by the Grantee of Incumbrance. — The grantor 
conveyed free "of all easements." The premises were subjected to a joint 
right of way of adjoining owners to the use of certain cess pools, maintained 
partly on these premises and partly on adjoining property. Held, the pur- 
chaser is entitled to enforce the covenant although he knew of the incum- 
brance when he bought. Patterson v. Freihofer et al. (1906), — Pa. — , 64 
Atl. Rep. 326. 

It seems quite clear that by making this specific covenant against "ease- 
ments" instead of a covenant against incumbrances, which is more often used, 
the parties have effectively avoided any need of application by the court of 
either of the conflicting rules in cases where there are covenants against 
incumbrances alleged to have been broken by an open notorious easement 
affecting the physical condition of the property. Many courts hold that the 
covenant against incumbrances is not broken by an open notorious easement 
known to the parties. Desvergers v. Willis, 56 Ga. 515; Lallande v. Wentz, 
18 La. Ann. 289 ; Holmes v. Danforth, 83 Me. 139 ; Janes v. Jenkins, 34 Md. 1 ; 
Beach v. Hudson River Land Company (1903), 65 N. J. Eq. 426; Bacharach 
v. Von Eiff (1902), 74 Hun. 533; Memmert v. McKeen, 112 Pa. St. 315; Smith 
v. Hughes, 50 Wis. 620. Contra: Hubbard v. Martin, 10 Conn. 422; Weiss v. 
Binninn (1899), 178 111. 241 ; Quick v. Taylor, 113 Ind. 540; Harlow v. Thomp- 
son, 32 Mass. 66; Kellogg v. Malin, 50 Mo. 496; Huyck v. Andrews, 113 N. Y. 
81 ; Copeland v. McAdory, 100 Ala. 553. 

Criminal Law — Conviction of Lesser Offense as Acquittal of Graver 
Offense — Former Jeopardy — Remanding Cause for Sentence. — Defendant 
being on trial for murder was found guilty of manslaughter. The verdict 
was set aside on appeal and, upon a second trial, a verdict of murder in the 
first degree was rendered and defendant sentenced to life imprisonment. 
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Defendant pleads former jeopardy and brings writ of error. Held, (1) That 
the verdict of manslaughter was in effect an acquittal of the charge of murder. 

(2) That the conviction should be sustained as a conviction for manslaughter. 

(3) That the sentence should be set aside and the case remanded to the trial 
court, with directions to sentence defendant for manslaughter. People v. 
Parr ell (1906), — Mich. — , 109 N. W. Rep. 440. 

The unanimous decision of the court holding that the conviction of a 
lesser offense is an aquittal of a graver offense is in full accord with the 
decisions reviewed in 5 Mich. Law Review, p. 54, to which reference is made 
for citations on this point, and People v. Knapp, 26 Mich. 111 ; People v. 
Comstock, 55 Mich. 405. But two other very important questions of pro- 
cedure are raised and carefully discussed by this court, viz., (1) Has the trial 
court power to impose a second sentence? (2) Has the Supreme Court power 
to remand the record with appropriate directions to the trial court, i. e., with 
directions to impose a second sentence? The majority of the court hold that 
these questions should each be answered in the affirmative. Four of the 
justices rendered lengthy opinions in which they differed materially both in 
their reasoning and in their conclusions. Carpenter, J., and Grant, J., hold 
(1) That notwithstanding the imposition of the first sentence, the trial court 
may impose a second. That where the first sentence is illegal — and it is clear 
that the sentence imposed on defendant by the trial court in this case is to be 
regarded as illegal — the court has power to substitute for it a legal sentence, 
and its right to do this is not impaired by the circumstances that the illegal 
sentence has been partly executed. McCormick v. State, 99 N. W. R. (Neb.) 
237; People v. Dane, 81 Mich. 36. (2) That the Supreme Court has power 
to remand the record with directions to the trial court to impose a second 
sentence. The existence of this power is denied in Shepard v. Commonwealth, 
2 Met. 419 ; King v. Ellis, 5 Barn & Cress, 395 ; People v. Shepard, 25 N. Y. 
406; Eliot v. People, 13 Mich. 365. The ground upon which these cases is 
decided is this, viz., that the office of the writ of error is to reverse or affirm 
a judgment, and therefore it is not proper for a higher court, in disposing of 
the case, to undertake to correct an error in any other way. The correctness 
of this reasoning is assailed in Beale v. People, 25 Pa. St. 22; Williams v. 
State, 18 O. St. 46. But by Article 6, § 3, of the Constitution of Michigan and 
§ 191, C. L-, 1897, the higher court may do more under the clause giving it 
"a general superintending control over all inferior courts." Hooker, McAl- 
vay and Blair, J. J., hold that the judgment should be reversed as to the 
excess over fifteen years — the maximum sentence for manslaughter — and 
affirmed to that extent as a sentence for manslaughter. The verdict of mur- 
der, in this cause, necessarily implies the finding of all the facts essential to 
the offense of manslaughter. A verdict and judgment for murder being pre- 
cluded by the former acquittal, the judge might properly have said to the 
jury, that he could not receive such a verdict, and that they could and should, 
upon the facts justifying a finding of murder, render a verdict of manslaugh- 
ter. Commonwealth v. Pike, 3 Cush. 181, 187; Levels v. State, 32 Ark. 585; 
Fagg v. State, 50 Ark. 406; Gomm v. Stebbins, 8 Gray, 492; Commonwealth 
v. Lang, 10 Gray, 11 ; Welch v. State, 50 Ga. 129; Arnold v. State, 51 Ga. 144. 
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In reaching their conclusion they also rely upon the statute (§ 11,984, C. L. 
1897) "Whenever in any criminal case" * * * "the defendant shall be 
adjudged guilty" and "a punishment" * * * "in excess of that allowed by 
law shall be imposed, the judgment shall not for that reason alone be adjudged 
altogether void nor be wholly reversed and annulled, but the same shall be 
valid and effectual to the extent of the lawful penalty, and shall only be 
reversed and annulled in respect to the unlawful excess," as it was applied in 
People v. Jones, 49 Mich. 591, and People v. Town, 53 Mich. 488. Mont-, 
gomery, Ostrander and Morse, J.J., hold that there should be a new trial. 
They differentiate the cases cited by Mr. Justice Hooker as being cases in 
which the court was dealing with the terms of the verdict as actually ren- 
dered by the jury. In each of these cases the respondent pleaded guilty to 
the information. In such a case the offense of which the respondent was con- 
victed was the offense charged in the information, and, since the judge pro- 
nounced a sentence exceeding the limit fixed for that offense, the statute was 
held to apply. The point of distinction is that the conviction on this record 
was not a conviction of manslaughter but a conviction of another offense. 
This is not an excessive sentence for the offense of which respondent stands 
convicted, and the statute does not apply. Defendant complains that he was 
convicted of that offense, thus cutting off all right to have the extent of his 
sentence upon a proper conviction for manslaughter considered by the trial 
judge. 

Damages — Mental Anguish — Undelivered Telegram. — The plaintiff sent 
a telegram as follows : "Mr. Pleas Keever, Collinsville, Ala. My baby is 
dead. Phone Mr. Green, also H. M. Long. I will be at your place tonight. 
Meet us with conveyance. J. W. Long." The message was not delivered, and 
consequently when the plaintiff reached his destination in the night time with 
the body of his baby, there was no one to meet him. Held, that plaintiff was 
entitled to recover for mental anguish. Western Union Telegraph Co. v. 
Long (1906), — Ala. — , 41 So. Rep. 965. 

The liability of telegraph companies for damages for mental anguish 
because of failure or delay in delivery of messages, has been commented upon 
several times in the Michigan Law Review. (See Vol. II at pages 150, 421, 
641, 642; Vol. Ill, at pages 74, 399; Vol. IV, at page 244.) The common law 
rule that there can be no recovery for mental anguish without some physical 
injury of which the mental anguish is an accompaniment, is gradually being 
done away with, and although many of the states, and with them is possibly 
the weight of authority, still cling to that doctrine, many are following the 
lead of Texas in So Relle v. Telegraph Co., 55 Tex. 308, wherein the court 
instituted the doctrine that a telegraph company is liable for damages for 
mental anguish alone attendant upon failure to deliver a death message. This 
is apparently a change for the better, and whenever courts can break away 
from precedent, the tendency seems to be to repudiate the common law rule 
and hold telegraph companies liable for all proximate results of their negli- 
gence. It is unreasonable that such damages should be denied merely 
because not attended by physical injury. 



